
  LAW REGARDING NOTICES PRIOR TO EVICTION AFTER FORECLOSURE 

 

 

In NYS the law mandates that after a foreclosure sale a Ten (10) day Notice to Quit must be 

served and a certified copy of the deed must be exhibited to the occupants/tenants of the 

premises.  In addition, the law requires the service of  a Ninety(90) Day Notice upon a bone fide 

tenant of the premises.  If you are a tenant pursuant to an oral or written lease and are paying 

rent for the premises, you are entitled to the Ninety (90) day Notice.  These notices must be 

served before the new owner commences a court proceeding, known as a Holdover action. 

 

In the event that these notices are not served, the Holdover action must be dismissed. In order to 

have the action dismissed, you will need to assert this defense and file a motion to dismiss the 

Holdover action.  A failure to appear in Court will result in a default judgment and the immediate  

issuance of a warrant of eviction. 

 

“A valid predicate notice is a condition precedent to a holdover proceeding…” See Bayview Loan 

Servicing LLC. V. Lyn-Jay, Inc., 54 Misc. 3d 140(A), 54 NYS 3d 609 (AT 2nd Dept n2017, citing 

Chinatown Apartments, Inc. v. Chu Cho Lam, 51 NY2d 786, 433 NYS 2d 86, 88 (1980).  Failure to 

comply with this condition precedent mandates dismissal of the action for failure to state a cause 

of action pursuant to CPLR Section 3211(a)(7). See Chinatown Apartments, Inc., v. Chu Cho Lam, 

supra. 

 

In DLJ Mortgage Capital, Inc., v. Grant, 51 Misc3d908, 28 NYS3d 820(Dis. Ct Nassau 2016), the 

Hon. Scott Fairgrieve noted that: “Real Property Actions and Proceedings Law Sec. 713 allows for 



the commencement of a special proceeding to obtain possession of property where no landlord-

tenant relationship exists. In order to initiate such a proceeding, petitioner, as successor in 

interest, must serve respondent with a 10-day notice to quit (RPAPL 713, 1305[1][b]). A 

respondent who is a “tenant” within the meaning of RPAPL 1305(1)©, however, is entitled to, 

inter alia, a 90-day notice to quit (RPAPL 1305[2],[5]).  

 


